IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

E. M CHAEL SALLEY,
Pl aintiff,

v. : Gvil No. 96-6368
CRCUT C TY STORES, |NC. .
Def endant .

MEMORANDUM

Cahn, C. J. Cct ober , 1997
In this case, the court nust decide whether Plaintiff E.
M chael Salley, a chem cally-dependent person who engaged in the
illegal use of drugs approximtely three weeks before being
termnated by Defendant Grcuit City Stores, Inc., is a
“qualified individual with a disability” for purposes of the
Anericans with Disabilities Act of 1990 (“ADA"), 42 U. S.C. 88§
12101-12213 (1994). For the reasons that follow, the court finds
that under the ADA, Plaintiff is not a “qualified individual wth
a disability” because at the tine of his termnation, Plaintiff
was “currently engaging in the illegal use of drugs,” and because
Def endant di scharged Plaintiff on the basis of such use.
Plaintiff’'s ADA claimtherefore fails. Plaintiff’s claimunder
t he Pennsyl vani a Human Rel ati ons Act (“PHRA’), 43 Pa. Cons. Stat.
Ann. 88 951-963 (West 1991 & Supp. 1997), also fails because it

is coextensive with Plaintiff’s ADA claim Accordingly, the



court grants Defendant’s Mdtion for Sunmary Judgnent.
| . BACKGROUND*

Plaintiff is forty-five years old and has engaged in the
illegal use of drugs for nmuch of his adult life. At
approxi mately age 17, Plaintiff becane addicted to heroin. (Tr.
of 7/8/97 Salley Dep. (“Tr.”) at 9.) Plaintiff remained addicted
to heroin for approximtely the next 13 years, (id.), during
which time Plaintiff also becane addicted to al cohol, (id. at
20). Plaintiff participated in several inpatient and outpatient
recovery prograns of various lengths in an attenpt to control his

addi ction to al cohol and heroin. (See, e.q., id. at 27.)

Plaintiff ultimately was able to abstain fromthe consunption of
al cohol or illegal drugs from approxi mately June of 1983 until
the fall of 1993. (ld. at 31, 107-08.)

Def endant, a national retailer of consunmer electronics and
home appliances, hired Plaintiff in August, 1988 as a vi deo-sal es
counselor. A series of standard operating procedures governs
Defendant’s operations. Procedure Nunber 200-072, entitled “Drug
and |1l egal Substance Use and Testing,” sets forth Defendant’s

drug policy.? (Sanchez Aff. § 3.) It provides in relevant part

! Where the parties have contested the facts set forth
bel ow, the court accepts Plaintiff’s version for purposes of the
court’s summary judgnent anal ysis.

2 Two versions of Defendant’s drug policy cane into effect
during Plaintiff’'s enploynent. (See Aff. of Al do Sanchez Supp
Summ J. (“Sanchez Aff.”) 1 5.) The version in effect when
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that “[e]vidence of habitual use, possession, or distribution of

a drug by an enployee at any tinme may subject the enployee to

disciplinary action up to and including dismssal.”® (ld. Ex. A
at 4.) Defendant’s drug policy reflects Defendant’s concern
that, as set forth in the 1988 Policy, an enployee’s use of
illegal drugs may: (1) put the enpl oyee under an unusual
financial burden such that the enpl oyee may resort to theft of
Def endant’ s assets; (2) adversely affect the enployee’'s job
performance; (3) jeopardi ze workpl ace safety; and (4) hurt the
noral e of the enployee’s coworkers. (ld. 1 7 & Ex. A at 1-2.)
The 1988 Policy further provides that Defendant will strive to
ensure that enployees are free fromthe effects of al cohol or
illegal drugs and that Defendant will not subject its enpl oyees
to persons who consciously engage in crimnal conduct such as
illegal drug use. (1d.)

Defendant initially hired Plaintiff at one of Defendant’s
stores in California. (Tr. at 63.) In 1989 or 1990, Defendant
transferred Plaintiff to Pennsylvania, where Plaintiff assuned a
managenent position. (ld. at 65-66, 86.) Plaintiff first becane

a sal es manager at Defendant’s store in Springfield,

Def endant hired Plaintiff was dated May 3, 1988 (the “1988
Policy”). (See id. Ex. A) The 1988 Policy was |ater superseded
by a version dated Septenber 14, 1994 (the “1994 Policy”). (lLd.)

® This provision is worded identically in the 1988 and 1994
Policies; the enphasis, however, was renoved in the 1994 Policy.
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Phi | adel phia, (id. at 85); then, sonetinme between March and My,
1990, Plaintiff becane store manager at Defendant’s store in
Wi tehal |, Pennsylvania (“Witehall”), (id. at 65, 101).

Bef ore becom ng store manager at Wi tehall, Plaintiff
participated in Defendant’s store-nmanager training program and
received other informal training. As a result, Plaintiff was
certified to conduct “Loss Prevention (“LP’) interviews” of
candi dates for enploynent at Witehall. (l1d. at 84, 87, 89, 92.)
LP interviewers ask candi dates a series of scripted questions and
gauge whet her candi dates’ answers fall wthin the range of
acceptabl e answers. (ld. at 89, 91-92.) For exanple, around the
time Plaintiff becanme store manager at Wiitehall, LP interviewers
routinely asked candi dates what they would do if they becane
aware that a coworker used illegal drugs. (lLd. at 97.) Wen
Plaintiff first conducted LP interviews, the only acceptable
answer to this question was that the candidate would notify his
superior or otherwise turn in the cowrker.* (ld. at 98.)

Def endant instructed Plaintiff that, given Defendant’s
association of illegal drug use with a heightened risk of theft,
one of the purposes of LP interviews was to elicit any

information regarding a candidate’s use of illegal drugs. (ld.

4 Defendant |ater broadened the category of acceptable
responses to permt responses such as warning the coworker. (
at 99.) Defendant ultimately may have deleted this question f
the LP interview script several nonths before term nating
Plaintiff. (lLd. at 100.)

I d
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at 59, 88.)

As store manager at Whitehall, Plaintiff was responsible for
all store functions. (ld. at 101-02.) To this end, Plaintiff
mai nt ai ned a bi nder containi ng Defendant’ s standard operating
procedures, including Defendant’s drug policy. (lLd. at 78-79.)
Plaintiff’s duties included ensuring that all Whitehall enployees
fol |l owed Def endant’ s standard operating procedures and enpl oynent
policies, (id. at 80, 103), including Defendant’s drug policy,
(id. at 71), and disciplining Wi tehall enployees when
appropriate, (id. at 104). Plaintiff also had an obligation as
store manager at Witehall to cooperate with investigations
conduct ed by Defendant’s LP Departnent® concerning Witehall or
Wi tehal | enpl oyees. (Tr. at 146-47, 150.)

In 1991, Plaintiff voluntarily informed Terry Nedel ka, who
was a District Operations Manager for Defendant and one of
Plaintiff’s superiors, of Plaintiff’s history of chem cal
dependency. (ld. at 67-69, 73-74.) At the tinme, Plaintiff had
not consunmed al cohol or illegal drugs for approximtely eight
years. (ld. at 68.) Nedelka told Plaintiff there was no reason
for Defendant to take any action in response to Plaintiff’s
di scl osure, and no such action was taken. (lLd. at 74.)

In the fall of 1993, Plaintiff resuned the consunption of

> One of the responsibilities of Defendant’s LP Depart nent
is to investigate and report illegal drug use by Defendant’s
enpl oyees. (Sanchez Aff.  11.)



al cohol .® (1d. at 107.)

In late 1993 or early 1994, Plaintiff becane aware that
Kevi n Heavner, who was a Wi tehall enployee and one of
Plaintiff’s subordi nates, was engaged in the use of illegal drugs
off the job. (ld. at 105, 112, 119, 122.) Although Plaintiff
bel i eved Heavner’s drug use viol ated Def endant’ s conpany policy,
Plaintiff did not informHeavner of this belief. (Salley Dep.

Ex. 5 at 3; Tr. at 165.) Plaintiff did not report Heavner’s drug
use to Defendant or otherw se take disciplinary action agai nst
Heavner. (Tr. at 105, 122.) Instead, when Heavner offered to
obtain heroin for Plaintiff, Plaintiff agreed. (ld. at 113.)
Plaintiff subsequently gave Heavner noney to obtain heroin for
hi m on approxi mately three separate occasions, and Plaintiff and
Heavner used heroin together several tines. (ld. at 116.)

Plaintiff’s relapse into heroin use led to a renewed
addiction to heroin by sonetine between April and August, 1994.
(Salley Dep. Ex. 6 at 2.) During the period of renewed
addiction, Plaintiff used heroin at |east once a day, (Tr. at
131), and eventual ly spent $500-$600 each week on the drug, (id.
at 138). In addition, Plaintiff sonetines |eft Whitehall during

his lunch break to use heroin, (id. at 128, 130), and often

6 Plaintiff did not again becone addicted to al cohol until
after Defendant term nated his enploynment. (lLd. at 108.)
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wor ked whil e under the influence of heroin, though ironically it
was the nonuse of heroin that negatively affected Plaintiff’s
performance, (id. at 134). |If Plaintiff did not take heroin
regul arly, he would experience wthdrawal synptons whi ch woul d
distract himat work and prevent himfromperformng to his
maxi mum potential. (l1d.) 1In general, however, Plaintiff’s
heroin addiction did not prevent Plaintiff fromperformng his
job properly in 1994. (Salley Aff. Qop’'n. Summ J. (“Sall ey
Aff.”) 9 19; Tr. at 133-34.) Plaintiff never engaged in heroin
use on the prem ses of Whitehall or on any of Defendant’s other
property. (Salley Aff. § 18.)

In late August, 1994, Plaintiff again sought treatnent for
his heroin addiction. (ld. § 8.) Beginning on August 29, 1994,
Plaintiff saw a doctor for detoxification treatnents’, (Salley
Dep. Ex. 8, 10), and Plaintiff was able to abstain from heroin
use for a short tinme after Septenber 2, 1994, (Pl.’s Mem Opp’ n.
Summ J. at 6; Def.’s Mem Supp. Summ J. (“Def.’s Mem”) at 5).

I n Septenber, 1994, Defendant’s LP Departnent received
information that Plaintiff used illegal drugs w th Heavner.
(Sanchez Aff. f 12.) On Septenber 16, 1994, Al do Sanchez and

Phil Herschewe, LP Managers for Defendant, each interviewed

" Plaintiff went to see the doctor seven tinmes between
August 29 and Novenber 8, 1994. (Salley Dep. Ex. 9, 10; Tr. at
197.) The detoxification treatnments ultinmately failed to control
Plaintiff’s heroin addiction.



Plaintiff at Wiitehall to determne if Plaintiff had viol ated
Def endant’s drug policy. (lLd. § 13; Tr. at 145-46.) Plaintiff
refused to cooperate during the interviews. (Sanchez Aff. { 15.)
Plaintiff was evasive in his responses to Sanchez’ s and
Her schewe’ s questions, (Tr. at 148-49, 151-52); in sone
i nstances, Plaintiff gave fal se answers, (Salley Dep. Ex. 5 at
6). In addition, Plaintiff refused to give a witten statenent.?
(Tr. at 152.) As a result, Defendant suspended Plaintiff.
(Sanchez Aff. f 16.)

After consulting with an attorney, Plaintiff tel ephoned
Her schewe on Septenber 19, 1994 and told Herschewe that he was
willing to give a witten statenent. (Salley Dep. Ex. 5 at 6;
Tr. at 156.) On Septenber 21, 1994, Plaintiff net with Herschewe
and the two worked together to prepare a statenent (the
“Septenber 21 statenent”) in Plaintiff’s handwiting, which

Plaintiff signed upon its conpletion.® (ld. at 160-61.) In the

8 Plaintiff refused to cooperate with Sanchez and Her schewe
on the advice of the persons who at that tine were involved in
treating Plaintiff for his heroin addiction. These persons
assured Plaintiff on several occasions that the details of his
treatment woul d be kept confidential, and encouraged Plaintiff to
take steps to preserve such confidentiality. (See Salley Aff. 11
11, 21.)

® Plaintiff originally intended to deliver to Herschewe a
witten statenent that Plaintiff had prepared on Septenber 19
1994 (the “Septenber 19 statenent”), (Tr. at 157-59), but
Her schewe rejected the Septenber 19 statenment, (id. at 160). The
Sept enber 21 statenment is based on disclosures contained in the
Septenber 19 statenment, as well as on conversations between
Plaintiff and Herschewe. (ld. at 161, 168.)
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Septenber 21 statenment, Plaintiff admts to, inter alia, the

foll ow ng: engaging in the use of alcohol and heroin; using
heroin on a regul ar basis before work, after work, and
occasionally during lunch breaks; failing to report Heavner’s
drug use; purchasing heroin through Heavner; using heroin with
Heavner; and telling unspecified |lies and refusing to cooperate
during the interviews conducted by Sanchez and Herschewe on
Septenber 16, 1994. (See Salley Dep. Ex. 5; Sanchez Aff. { 19.)
Al t hough Plaintiff maintains that he signed the Septenber 21
statenent under duress, (Salley Aff. § 23), Plaintiff concedes
that to the best of his know edge, all the information set forth
in the Septenber 21 statenent is true and accurate, (Tr. at 162).
Plaintiff also concedes that Herschewe nade no guarantees at any
time regarding the prospect of Plaintiff’s continued enpl oynent
with Defendant. (lLd. at 180.)

On Septenber 23, 1994, Defendant termnated Plaintiff’s
enpl oynent. (Salley Aff. § 16; Def.’s Mem at 5.) Defendant
clains Plaintiff was fired for violating Defendant’s drug policy
by engaging in the use of illegal drugs, and for violating other
of Defendant’s enpl oynent policies by encouragi ng a subordinate
to use drugs, failing to report an enployee’s drug use, hindering
an investigation conducted by Defendant’s LP Departnent, and
lying to Defendant’s managenent. (See Sanchez Aff. § 20.)

Def endant clains Plaintiff was not fired because of Plaintiff’'s



al | eged chem cal dependency. (ld.  21.)

On approxi mately Septenber 26, 1994, Plaintiff resuned
regul ar heroin use, (Tr. at 178), and such use continued until
Novenber, 1994, (id. at 187). Fromthat tinme until Decenber,
1996, (id. at 6, 141), Plaintiff experienced alternating periods

of heroin use and drug treatnent.

Plaintiff instituted this action on Septenber 19, 1996. In
hi s amended conplaint filed on February 4, 1997, Plaintiff
al |l eges that Defendant term nated his enploynent in violation of
the ADA and the PHRA. Before the court is Defendant’s Mdtion for
Summary Judgnent .
1. DI SCUSSI ON

A Summary Judgnent St andard

Summary judgnent is proper when “the pl eadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law” Fed. R Cv. P. 56(c). A fact is

material if it mght affect the outcone of the suit under

governi ng substantive |law. See Anderson v. Liberty Lobby, Inc.,
477 U. S. 242, 248 (1986). In addition, a dispute about nateri al
facts nmust be “genuine,” such that a reasonable jury could return

a verdict for the nonnoving party. |1d. The noving party has the
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initial burden of producing evidence purporting to establish the
absence of a genuine issue of material fact; however, if the
nonnovi ng party fails to produce sufficient evidence with respect
to an essential elenent of its claimand for which it wll bear
the burden of proof at trial, then the noving party is entitled

to summary judgnent. See Celotex Corp. v. Catrett, 477 U S. 317,

322-23 (1986). Once the noving party neets its burden, the
nonnmovi ng party nust conme forward with specific facts
contradi cting those set forth by the noving party, thereby

show ng that there is a genuine issue for trial. See Matsushita

El ec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 586-87

(1986); Lujan v. Nat’| Wldlife Fed’n, 497 U S. 871, 888 (1990).

Al t hough the court considers the nonnovant’s evidence as true and
draws all reasonable inferences in the nonnpbvant’s favor, see
Anderson, 477 U.S. at 255, the nonnovant “nust do nore than
sinply show that there is sone netaphysical doubt as to the

material facts.” Matsushita, 475 U S. at 586.

B. Anal ysis of Cainms Under the ADA and the PHRA
Al t hough they are not bound to do so, Pennsylvania courts
generally interpret the PHRA in accord wwth its federal

counterparts, anmong themthe ADA. See Kelly v. Drexel Univ., 94

F.3d 102, 105 (3d Gr. 1996). This is due in part to the
substantial simlarity between the definition of “handicap or

di sability” under the PHRA and the definition of “disability”
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under the ADA. |d. The Third Crcuit Court of Appeals has held
that a claimunder the PHRA is coextensive with a claimunder the
ADA. |d. Accordingly, the court’s analysis of Plaintiff’s ADA
claimapplies equally to Plaintiff’s PHRA claim

C. “Qualified Individual with a Disability”

The ADA prohibits discrimnation by a covered enpl oyer
against a “qualified individual with a disability” on account of
such disability with respect to various enpl oynent-rel at ed
matters, anong themthe term nation of enploynent. 42 U S. C 8§
12112(a). The definition of the term“qualified individual with
a disability” does not include “any enpl oyee or applicant who is
currently engaging in the illegal use of drugs, when the covered
entity acts on the basis of such use.” |d. 8§ 12114(a). This
qualification is further refined in the subsection that
imedi ately follows it, which provides in relevant part:

Nothing . . . shall be construed to exclude as a qualified

individual with a disability an individual who--

(1) has successfully conpleted a supervised drug
rehabilitation programand is no | onger engaging in the
illegal use of drugs, or has otherw se been rehabilitated
successfully and is no | onger engaging in such use; [or]

(2) 1is participating in a supervised rehabilitation

program and i s no | onger engaging in such use.

1d. § 12114(b). 1

10 Sections 12210(a) and (b), which specifically address

the illegal use of drugs, contain a virtually identical
definition with respect to the term*“individual with a
disability.” Thus, although the court’s analysis focuses solely

on § 12114, it is intended to be equally applicable to § 12210.
12



The regul ati ons acconpanying the ADA contain a clarification
of the term*“currently engaging in the illegal use of drugs.”
They provi de that

[t]he term “currently engaging” is not intended to be

l[imted to the use of drugs on the day of, or within a

matter of days or weeks before, the enploynent action in

question. Rather, the provision is intended to apply to the
illegal use of drugs that has occurred recently enough to
indicate that the individual is actively engaged in such

conduct .

29 CF.R 8 1630.3 App. (1996). Simlarly, section 8.3 of the
Equal Enpl oynent Qpportunity Comm ssion‘s Technical Assistance
Manual on the ADA (Jan. 1992) states:

“Current” drug use neans that the illegal use of drugs

occurred recently enough to justify an enpl oyer’s reasonabl e

belief that involvenent with drugs in an on-going problem

It is not limted to the day of use, or recent weeks or

days, in terns of an enploynent action. It is determ ned on
a case-by-case basis. !

1. “Currently Engaging in the Illegal Use of Drugs”
In its Mdtion for Summary Judgnent, Defendant clains that at
the tinme of Plaintiff’s termnation, Plaintiff was “currently
engaging in the illegal use of drugs” for purposes of 8§ 12114(a),
and thus was “engaging in the illegal use of drugs” for purposes
of § 12114(b).
In response, Plaintiff argues that at the tinme of his

term nation, he was neither “currently engaging in the illegal

1 Al'though EECC interpretive guidelines are not binding on
the court, the court nay properly turn to them for gui dance.
See, e.qg., Meritor Sav. Bank, FSB v. Vinson, 477 U S. 57, 65
(1986) .
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use of drugs” nor “engaging in the illegal use of drugs.”
Plaintiff bases his argunent on a strict reading of the subject
provi sions and on the observation that he did not engage in the
illegal use of drugs for approximtely three weeks before he was
fired.

Thus, the initial issue before the court is whether
Plaintiff, a chem cally-dependent person who engaged in the

illegal use of drugs approximately three weeks before Defendant

fired him was “currently engaging in the illegal use of drugs”
at the tinme of his termnation for purposes of § 12114(a). |If
so, it follows that Plaintiff was also “engaging in the ill egal

use of drugs” for purposes of 8§ 12114(b) and, assum ng Def endant
acted on the basis of such illegal use, Plaintiff is not a
“qualified individual with a disability” protected by the ADA

Al t hough the Third Grcuit Court of Appeals has not yet had
occasion to construe the “currently engagi ng” | anguage of 8§

12114(a), the Ninth GCrcuit Court of Appeals did in Collings v.

Longvi ew Fi bre Conpany, 63 F.3d 828 (9th Cr., 1995), cert.

denied, -- US --, 116 S.C. 711 (1996). 1In Collings, several
enpl oyees were term nated follow ng an i nvestigation by Longview,
which had a strict drug policy, into runors of enployee drug
activity. The enpl oyees sued Longvi ew under the ADA, sone of
them arguing that they were not “currently engaging” in drug use

when Longvi ew di scharged t hem because they were drug-free on the

14



date they were fired. To support their claim these enpl oyees
t ook and passed a drug test shortly after their discharge. The
court of appeals rejected the enpl oyees’ argunent. Quoting
section 1630.3 App. of the regul ati ons acconpanyi ng the ADA, see
supra p. 12, the court of appeals concl uded t hat
the fact that the enployees nmay have been drug-free on the
day of their discharge is not dispositive. Their own
adm ssi ons of drug involvenent during the weeks and nont hs
prior to their discharge indicated that they were recently
i nvol ved in drug-rel ated m sconduct.
Collings, 63 F.3d at 833.
O the few other courts that have addressed situations |ike

that presented in Collings and in the instant case, the nmgjority

have reached a sim /|l ar concl usi on. See, e.qg., Shafer v. Preston

Mem | Hosp. Corp., 107 F.3d 274, 278-80 (4th Cir. 1997) (hol di ng

t hat person who used narcotics in weeks and nonths prior to
termnation, but not on date of discharge, was “currently
engaging in the illegal use of drugs”; narrow interpretation of

the termwould thwart ADA's purpose); MDaniel v. Mss. Bapti st

Med. &r., 877 F. Supp. 321, 327-28 (S.D. Mss. 1995) (holding
t hat person who was drug-free for six weeks before being
termnated was “engaging in illegal drug use”; |egislative

hi story of the ADA indicates that |ong-term abstinence is

required), aff’'d, 74 F.3d 1238 (5th G r. 1995); Baustian v.

Loui si ana, 910 F. Supp. 274, 276-77 (E.D. La. 1996) (hol ding that

seven weeks’ abstinence does not satisfy ADA requirenent that

15



person be in recovery | ong enough to have becone stable); Wrnley

v. Arkla, Inc., 871 F. Supp. 1079, 1084 (E.D. Ark. 1994) (holding

that person’s drug use in nonth before discharge was
“sufficiently recent to justify an enployer’s reasonabl e beli ef
that it was an ongoi ng problemrather than a problemthat was in

the past,” and thus was “current” use under the ADA); Bd. of Med.

Examirs v. Davis, 893 P.2d 1365, 1368 (Colo. Ct. App. 1995)

(holding that there is no requirenent of illegal drug use at tine
of enploynent action in order to find that person engaged in

“current illegal use of drugs”); but see Teahan v. Metro-North

Comuter R R, 951 F.2d 511, 518 (2d Cr. 1991) (holding, in case

under the Rehabilitation Act of 19732, as anended, 29 U S.C. 88§
701-797 (1994), that “the relevant tine frane for assessnment of
[a person’s] ‘current’ status is the tine of his actual firing”);

Dauen v. Bd. of Fire and Police Commrs, 656 N. E 2d 427, 431

(rrl. App. @. 1995) (sane with respect to ADA, citing Teahan).
After review ng the cases cited above, the court finds the
majority view expressed in the Collings |ine of decisions
persuasive. It is clear that a proper construction of the term
“currently engaging” in the context of 8§ 12114(a) cannot be

limted to the strict reading that Plaintiff urges the court to

2 The ADA's text, as well as its legislative history,
suggests that case law interpreting the Rehabilitation Act be
i ncorporated by reference in construing the ADA. See 42 U S.C. 8§
12201(a); Collings, 63 F.3d at 832 n. 3.
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adopt. The Techni cal Assistance Manual and the rel evant
regul ati ons acconpanyi ng the ADA, both of which are excerpted
above, as well as the legislative history discussed in the

Collings line, see, e.q., Shafer, 107 F.3d at 279-80, are strong

evidence that in wording 8 12114(a), Congress did not intend the
term*“currently engaging” to be read narrowy.

Common sense | eads to the same conclusion. As the court in
Shaf er observed, it would be strange indeed if it was the ai m of
Congress in drafting 8 12114(a) to “restrict the right of
enpl oyers to fire drug-using enployees to the narrow cl ass of
cases where the enployer catches the enployee flagrante delicto
and term nates hi mon-the-spot,” Shafer, 107 F. 3d at 278, as a
strict reading of 8 12114(a) would |l ead one to believe. The ADA
is not neant to protect a chem cally-dependent person who uses
drugs on Monday but is not fired for it until Tuesday.

Accordingly, the court adopts the majority interpretation
descri bed above, and holds that the term“currently engagi ng” for
pur poses of 8§ 12114(a) is not confined to illegal drug use on the
date of the subject enploynent action, but rather applies to
illegal drug use that bears a tenporal relationship to the
enpl oynent action such that an enpl oyer nmay reasonably concl ude
at the time of the enploynent action that illegal drug use is an
ongoi ng problem Insofar as Teahan and Dauen represent a

narrower interpretation of this |anguage, the court declines to

17



foll ow t hem

Havi ng construed the “currently engagi ng” | anguage of 8§
12114(a), the court nust determ ne whether Plaintiff’s use of
illegal drugs shortly before his termnation was “current” use or
“past” use under the ADA. As suggested in the Techni cal
Assi stance Manual, this determ nation nmust be rmade on a case-by-
case basis. Here, given Plaintiff’s long history of heroin
addi ction, which featured repeating periods of treatnent and
rel apse, and especially in light of Plaintiff’s adm ssions
regarding his regular heroin use in the nonths leading up to his
term nation, Defendant could reasonably conclude as of the date
of Plaintiff’s discharge that Plaintiff was actively engaged in
illegal drug use. The intervening period of approximtely three
weeks during which Plaintiff was drug-free was not, this court
bel i eves, of the “considerable | ength” contenpl ated by Congress
to be sufficient to support the conclusion that Plaintiff was in

recovery |long enough to be stable, see McDaniel, 877 F. Supp. at

327-28. The fact that Plaintiff resumed his heroin use within
three days after being discharged is further evidence that
Plaintiff’s involvenent with illegal drug use was not in

rem ssion.® Therefore, the court finds that at the tine of

13 Judge Cal abresi recently followed this reasoning in
Buckl ey v. Consolidated Edison Co., No. 1224, Docket No. 96-9039,
1997 W. 616686 (2d Cir. Cct. 8, 1997) (Kearse, J., dissenting).
In vacating the lower court’s dismssal of the plaintiff’'s
conplaint for failure to state a clai munder the ADA, the court

18



Plaintiff’s termnation, Plaintiff was “currently engaging in the
illegal use of drugs” for purposes of § 12114(a), and was
“engaging in the illegal use of drugs” for purposes of §

12114(b) .

2. Acting on the Basis of Illegal Drug Use
Gven that, at the tine of his termnation, Plaintiff was

“currently engaging in the illegal use of drugs,” the only
remai ni ng i ssue for purposes of 8§ 12114(a) is whether Defendant
acted on the basis of such use, as opposed to Plaintiff’s past
drug use or Plaintiff’'s chem cal dependency, in term nating
Plaintiff.

Def endant clains that Plaintiff was not fired because of his
past drug use or chem cal dependency. As described earlier,

Def endant maintains that Plaintiff was di scharged because of his

drug-rel ated m sconduct in violation of Defendant’s enpl oynent

in Buckley held that on the facts all eged, the defendant

di scri m nated against the plaintiff, who was a recovering drug
and al cohol addict, by testing himfor drug use nore frequently
t han enpl oyees who were not recovering addicts, w thout
accommodat i ng his neurogeni c bl adder condition which allegedly
prevented himfrom producing urine sanples in the tinme allotted.
In so holding, the court observed that the ADA “was intended to
apply to recovering addicts.” Buckley at *3 (enphasi s added).

14 Because the court finds that Plaintiff was “engaging in
the illegal use of drugs” under § 12114(b), the court does not
address the issue of whether, at the tine of his termnation,
Plaintiff had successfully conpleted or was participating in a
“supervi sed rehabilitation program?”
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policies, for hindering an investigation conducted by Defendant’s
LP Departnent, and for lying to Defendant’s nmanagenent.

In response, Plaintiff nakes three argunents. First,
Plaintiff argues that because Plaintiff was not using drugs at
the time of his termnation, Defendant’s explanation with respect
to Plaintiff’s alleged drug-related m sconduct is in fact an
adm ssion that Defendant fired Plaintiff because of Plaintiff’'s
past drug use or chem cal dependency. Second, Plaintiff argues
that when he allegedly hindered the investigation and lied to
managenent, Plaintiff was nerely trying to preserve the
confidentiality of his treatnent and shoul d not be penalized for
doing so. Third, Plaintiff argues that Defendant has not
identified any policy that provides for the term nation of
enpl oyees who |lie to managenent, nor has Defendant identified any
specific lies allegedly told by Plaintiff to managenent.

At the outset the court notes that there is a clear
di stinction between drug-related m sconduct, for which
termnation is permssible, and drug-related disability, for
which it is not. This distinctionis inplicit in the ADA
provi sion which allows an enpl oyer to

hol d an enpl oyee who engages in the illegal use of drugs or

who is an alcoholic to the sanme qualification standards for

enpl oyment or job performance and behavior that such entity
hol ds ot her enpl oyees, even if any unsatisfactory

perfornmance or behavior is related to the drug use or
al coholi sm of such enpl oyee.
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42 U.S.C. 8§ 12114(c)(4) (enphasis added).® |In addition, the
regul ati ons acconpanyi ng the ADA provide that an enpl oyer “nmay
di scharge or deny enpl oynent to persons who illegally use drugs,
on the basis of such use, without fear of being held |liable for
discrimnation.” 29 CF.R 8 1630.3 App. (1996).

The Third G rcuit Court of Appeals has acknow edged the
m sconduct -di sability distinction by suggesting that an enpl oyer
may hol d chem cal | y-dependent enpl oyees to the sane, uniformy

appl i ed standards of conduct as other enployees. Cf. Copeland v.

Phi | adel phia Police Dept., 840 F.2d 1139, 1149 (3d Cr. 1988)

(holding in Rehabilitation Act case that enployer was not

requi red to accommodate enpl oyee’s illegal drug use where such
use viol ated enpl oyees’ duty to refrain fromillegal conduct;
uphol ding term nation). OQher courts of appeals have reached the

same conclusion nore directly. See, e.qg., Harris v. Polk County,

103 F.3d 696, 697 (8th Cir. 1996) (ADA); Wlliams v. Wdnall, 79

F.3d 1003, 1007 (10th G r. 1996) (Rehabilitation Act); Despears

v. Ml waukee County, 63 F.3d 635, 637 (7th G r. 1995) (ADA);

Maddox v. Univ. of Tenn., 62 F.3d 843, 847 (6th Cr. 1995)

(Rehabilitation Act and ADA); Collings, 63 F.3d at 832 (ADA);

15 That the ADA pernmits enployers to discipline enployees
for their drug-related m sconduct is further evidenced by 88
12114(c) (1) and (2), which allow an enployer to prohibit the
illegal use of drugs or alcohol at the workplace, and to require
t hat enpl oyees shall not be under the influence of illegal drugs
or al cohol at the workpl ace.
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Leary v. Dalton, 58 F.3d 748, 753-54 (1st Cir. 1995)

(Rehabilitation Act); Little v. FBI, 1 F.3d 255, 258-59 (4th Grr.

1993) (Rehabilitation Act); but see Teahan, 951 F.2d at 516-17

(Rehabilitation Act).

The facts in the instant case establish that Defendant
di scharged Plaintiff because of Plaintiff’s m sconduct related to
Plaintiff’s “current” use of illegal drugs, and not because of
Plaintiff’s past drug use or chem cal dependency. As recently as
three weeks prior to his termnation, Plaintiff violated
Def endant’s drug policy and ot her enploynent policies by engagi ng
in heroin use, working while under the influence of heroin, and
failing to report Heavner’s illegal drug use. Shortly before
that period of tine, Plaintiff commtted additional policy
vi ol ati ons by obtaining heroin through Heavner and by engaging in
heroin use with Heavner. Plaintiff’s argunent that these events

constitute “past drug use,” because they took place before the
date of his termnation, lacks nerit. As indicated earlier,
Plaintiff’s illegal drug use shortly before his discharge was,
for purposes of the ADA, “current” use. Plaintiff’s contention
that he was fired because of his chem cal dependency is also

unavai ling given the conpl ete absence of evidence fromwhich a

fact finder could reasonably conclude that Defendant’s reasons
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for discharging Plaintiff were pretextual.'® Plaintiff bases his
claimsolely on an inference of discrimnation stemm ng from
Def endant’ s knowl edge of Plaintiff’s history of addiction
followng Plaintiff’s disclosures to Nedelka in 1991. This
inference is not a reasonable one which the court nust adopt in
its summary judgnent analysis. Finally, Plaintiff has not
al |l eged that Defendant did not hold all its enployees to the sane
st andards of conduct, or that Defendant’s enpl oynent policies
were not uniformy applied. Accordingly, the court finds that in
di scharging Plaintiff, Defendant acted on the basis of
Plaintiff’s m sconduct related to Plaintiff’s “current” use of
illegal drugs.?'’
[11. CONCLUSI ON

The unfortunate consequences of chem cal dependency are
numer ous and wel | - known, and our governnent has sought to
mtigate themfor the benefit of those suffering from addiction

and for the good of society as a whole. One way in which the ADA

6 The court notes that Plaintiff admtted during his
deposition that he was not surprised that Defendant term nated
himfor the various policy violations cited above. (Tr. at 185-
86.)

" The court does not address the issue of whether
Plaintiff’s hindering Defendant’s investigation and lying to
Def endant’ s managenent coul d properly be considered in the
decision to termnate Plaintiff’s enploynent. The court notes,
however, that even a finding in Plaintiff’s favor on this issue
woul d not change the outcone of the court’s sumrary judgnent
anal ysi s.
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and the PHRA serve this purpose is by protecting chemcally-
dependent persons agai nst being di scharged from enpl oynent on the
basis of their chem cal dependency. However, although these | aws
are intended to insulate a chem cal |l y-dependent enpl oyee from his
enpl oyer’ s wrongdoi ng, they are not neant to shield the enpl oyee
fromthe consequences of his own msdeeds. |If that were not the
case, then the ADA and the PHRA m ght be transforned froml aws
prohi biting discrimnation against the chem cally dependent, to

| aws advocating discrimnation in their favor. The exact |limts
of the protection offered by the ADA and the PHRA may be uncl ear;
nevert hel ess, cases sonetines arise in which a party clearly
seeks to exceed them This is such a case.

Here, for the reasons descri bed above, the court finds that
at the tinme of his discharge, Plaintiff was “currently engagi ng
inthe illegal use of drugs” for purposes of 8§ 12114(a) and
12210(a), and thus was “engaging in the illegal use of drugs” for
pur poses of 88 12114(b) and 12210(b). The court also finds that
intermnating Plaintiff’s enploynent, Defendant acted on the
basis of Plaintiff’s “current use” of illegal drugs for purposes
of 88 12114(a) and 12210(a). |In light of the foregoing, the
court finds that Plaintiff was not a "qualified individual with a
di sability” under 8 12114(a), nor was Plaintiff an “individual
with a disability” under 8§ 12210(a). Therefore, Plaintiff is not

entitled to protection under the ADA.
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Wth respect to Plaintiff’s claimunder the PHRA, the court
finds that Plaintiff’s PHRA claimand the analysis thereof is
coextensive with Plaintiff’s ADA claim Thus, given that
Plaintiff’s ADA claimfails, Plaintiff’'s PHRA claimalso fails.

The court therefore grants Defendant’s Mtion for Summary

Judgnent .

An appropriate order follows.

BY THE COURT:

Edward N. Cahn, Chief Judge
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